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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re: ] Case No. 03-54906- ASW
MARK JOSEPH BOSI O, ] Chapter 7
Debt or ]
GOLDEN ROAD MOTOR I NN, INC. dba ] Adversary No. 03-5549
ATLANTI S CASI NO RESORT, ;
Plaintiff,]
VS. ] ]
MARK JOSEPH BOSI O, ]
]
Def endant ]
VEMORANDUM DECI SI ON
DETERM NI NG DEBT TO BE DI SCHARGEABLE
Before the Court is a conplaint by Golden Road Motor |Inn,
Inc. dba Atlantis Casino Resort (“Creditor”) against Mark Joseph

Bosi o, the Debtor in this Chapter 7 case (“Debtor”). The
conpl ai nt all eges a debt of $76,709.99 plus statutory danmages
for dishonored checks and negoti able instrunments pursuant to
Cal. Cv. Code 81719 and Nev. Rev. Stat. 841.620, attorney’s
fees, costs and interest and seeks a determ nation of
nondi schargeability based upon 11 U S.C. ! 8523(a)(2).

The matter has been tried and submitted for decision.

Creditor is represented by R John Youngs, Esq. and Debtor is

1 Unless otherwise noted, all statutory references are to Title 11, United States Code, as amended in
1994 (“Bankruptcy Code”).
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represented by Mark W Hafen, Esq. At trial, Creditor called as
wi t nesses Debtor and Ronald Hunt. Debtor called hinmself as
Wi t ness.

Thi s Menorandum Deci sion constitutes the Court's findings
of fact and conclusions of law, pursuant to Rule 7052 of the

Federal Rul es of Bankruptcy Procedure.

l.
EACTS

Debt or owned and operated a general engineering contracting
conpany, Mark Bosio Construction, Inc. dba B & B Construction
Co. (“Conpany”) between 1997 and June 2003. The Conpany worked
on hi ghways, bridges, subdivisions, parking |ots, and shopping
centers and constructed everything but the buildings. The
Company had annual gross revenues of approximately $4 mllion
bet ween June 2000 and June 2003. The Conpany had annual net
i ncome of $20, 000 between June 2001 and June 2003. The Conpany
pai d Debtor an annual salary of $70,000 in 2001 and $100, 000 in
2002.

Debtor testified that the Conpany started out as a sole
proprietorship and incorporated as an “S” corporation sonmetine
bef ore 2003, but Debtor could not renmenber when. Because the
Conpany was an “S” corporation, Debtor testified that he
transferred dividends fromthe Conpany checking account to his
personal checking account fromtinme to time. Debtor testified
that prior to his divorce, his ex-wife owned sone percentage of
t he Conpany stock, but Debtor could not recall the exact anount.

During the divorce, Debtor’s ex-wife was given a 2003 Ford
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Excur si on valued at $50,000 in exchange for her interest in the
Conpany. Debtor testified he could not recall when he acquired
sol e ownership of the Conpany, but he did recall that by April
30, 2003, he was sol e sharehol der of the Conpany.

Debt or explained that to obtain projects for the Conpany,
he woul d make bids and, if he were the | ow bidder, the Conpany
woul d usually be awarded the contract. It took anywhere from 30
to 90 days after the bid was accepted for the contract to be
signed. Once the project was started, the Conpany woul d work
for 30 days fronting all of the costs, then bill the contractor.
The contractor then had 30 days to pay the bill, although it
coul d take | onger on government projects. Wen paid during the
course of a project, the Conpany received 90% of the anmpunt
billed. Meanwhile, the Conpany continued to work and front
addi ti onal expenses. To have sufficient operating funds, the
Conpany had a revolving credit line with the Bank of Wal nut
Creek.

Creditor operates the Atlantis Casino Resort (“Casino”), a
gam ng establishment, in Reno, Nevada. Debtor frequented the
Casi no on several occasions between 1997 and 2003 for the
pur pose of ganbling. Debtor testified that he received several
perks fromthe Casino -- and that everything was conplinentary
during his stays -- including free room Debtor only frequented
that particular Casino and preferred keeping a good rel ationship
with the Casino so he could keep going there. M. Hunt, an
enpl oyee of Creditor, testified that Debtor was a well -

est abl i shed custoner and the Casino |iked him
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Starting in 1997, Creditor extended check cashing
privileges to Debtor. Between 1997 and 2002, Creditor also
ext ended “markers” to Debtor. M. Hunt, the “cage nmanager” at
the Casino, who is also responsible for overseeing the
coll ection of Debtor’s debt to Creditor, testified that markers
are a credit instrument under Nevada |aw that can be used for
t he purpose of a custonmer ganbling at a casino and no ot her
purpose. Markers can be used at the gam ng tables such as
bl ackjack or 21, in the high limt slot area or at the cashier’s
cage. A marker is a negotiable instrument whereby the custoner
has 30 days to repay the instrunent after issuance. |If the
mar ker is not repaid, then the casino nay forward the marker to
t he custoner’s bank for paynent, just |ike a check.

Debtor testified that at one point he owed Creditor $80, 000
that he repaid over tinme in nonthly paynents of $5,000 with
funds fromthe Conpany. Creditor’s records reflect that Debtor
incurred a $75,000 debt on or about July 29, 2001, that a
$25, 000 paynent was made toward the debt on or about October 5,
2001, and the remmi nder of the debt was repaid through ten
install ments of $5,000 between Novenber 12, 2001 and Sept enber
12, 2002. M. Hunt testified that as of January 29, 2003,

Debt or had $30,000 in markers outstanding froma trip Debtor
made i n Septenber 2002 and Debtor had reached the maxi mnum of his
$30, 000 credit line with Creditor.

Debt or expl ai ned that, on or about January 29, 2003, prior
to heading to Reno, he arranged with Creditor to pay them
$30, 000 in personal checks so it would reopen his credit line so
he could cone to the Casino and play. Debtor recalled telling
MEMORANDUM DEC! SI ON

DETERM NI NG DEBT
TO BE DI SCHARGEABLE 4




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o O A~ W N P

N RN N NN NN NNRPR B P R B R R op R R
® N o R W N P O © 0N O o~ W N Bk O

M. Hunt that M. Hunt could call the operations manager of the
Bank of Anmerica, the bank on which the personal checks would be
drawn, and confirmthat there were sufficient funds in Debtor’s
account to cover the checks. Debtor stated that he believed M.
Hunt did call Bank of Anerica.

M. Hunt testified that on or about January 29, 2003,
Debt or contacted him and indicated that he was comng to the
Casino and wanted to play, that Debtor wanted to pay for sone
out standi ng markers and to reopen his $30,000 credit line with
Creditor. M. Hunt testified that he asked Debtor how Debt or
intended to pay for the itenms and Debtor indicated that he would
like to pay by personal check. M. Hunt testified that he
request ed Debt or pay the $30,000 in outstandi ng nmarkers by
cashier’s check, but Debtor said he did not have enough tine to
go to the bank to obtain a cashier’s check and still wanted to
pay by personal check and have the credit |ine reopened.

(Debtor did not recall telling M. Hunt that he did not have
time to get a cashier’s check so he would bring persona

checks.) Debtor gave M. Hunt the nanme of the bank operating

of ficer at Bank of Anmerica where his checking account was hel d.
M. Hunt testified that he contacted Jim Tressler,? Creditor’s
executive credit host who was out on nedical |eave of absence at
the tinme, and asked M. Tressler how he felt about the
transaction. M. Tressler requested M. Hunt contact the bank,
which M. Hunt did, and Bank of Anmerica indicated that there

were sufficient funds in the checking account to cover $30, 000

2 Mr. Tresder was not called to testify. Creditor’s counsdl indicated that Mr. Tresder had
died the week before the trid was held.
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in checks. M. Hunt called M. Tressler again, advised him of
what Bank of Anmerica had said, and M. Tressler advised M. Hunt
to proceed with the transaction because Debtor was a good

pl ayer .

M. Hunt testified that when Debtor showed up at the Casino
to play, he gave Creditor two personal checks drawn on the Bank
of America account in the aggregate amount of $30, 000
(collectively “the Checks”). The Checks cleared Debtor’s
account of the balance owed for the markers given in Septenber
2002 and Creditor reopened his $30,000 credit Iline.

Bet ween January 29 and January 30, 2003, Debtor ganbled at
the Casino. During that time, Creditor asserts Debtor endorsed
over to Creditor a payroll check in the amunt of $1,709.99
drawn on the Conpany checking account at Comrunity Bank
(“Payroll Check”). (Although Debtor did not recall doing so,
Debt or acknow edged that it was his signature on the back of the
Payrol|l Check.) Debtor also signed for a total of eleven
mar kers as follows: on January 29, 2003, ten markers drawn on
the Community Bank account in the aggregate anount of $35, 0003
(collectively, the “Comunity Bank Markers”) and, on January 30,
2003, one marker drawn on the Bank of America account in the
amount of $10,000 (“B of A Marker”).

At sonme point during January 29-30, 2003, Creditor extended
Debtor’s credit beyond his $30,000 credit line. Debtor
testified that during his play at the Casino on January 29-30,

3 Marker #45841 was in the amount of $4,000; marker #45842 for $2,000; marker #45844
for $4,000; marker #45846 for $3,000; marker #45847 for $4,000; marker #45850 for $2,000; marker
#45851 for $4,000; marker #45852 for $4,000; marker #45854 for $3,000; and marker #45857 for
$5,000.
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2003, he had bad luck. He kept asking for markers to try to get
even. He eventually went to the casino cage to obtain
additional credit. Debtor testified that he met with M.
Tressler4 to see if he could secure nore markers. Debtor knew
that he had 30 days to repay markers and at the time he spoke
with M. Tressler, Debtor knew that he had a $120, 000 check

com ng to the Conpany and Debtor believed it would arrive in the
next week. Debtor testified that the Conpany had conpl eted work
for a new school in Salinas nore than 90 days before January 29,
2003, and was owed funds in the ampbunt of $120, 000 from Thayer
Constructi on Conpany (“Thayer”), the general contractor for the
project. Debtor testified that he contacted the owner of Thayer
before going to Reno in January 2003 regarding the status of the
$120, 000 check and was told that the check would be com ng and
should be in the mail to the Conpany anyti nme.

Debtor testified that he and M. Tressler went into a
private office behind the cashier’s cage and that he saw M.
Tressler dial an 800 nunber for the Bank of Anerica that Debtor
had given him Debtor did not hear the conversation, but Debtor
invited M. Tressler to verify the funds in his checking account
and, based upon that conversation, Debtor received additional
mar kers.

M. Hunt testified that when Debtor was at the Casino, he
reached his credit limt and requested that Creditor increase

it. M. Hunt called the vice president of finance for Creditor

4 Debtor testified that he met with Mr. Tresder a the Casno during January 29-30, 2003
while Mr. Hunt testified that Mr. Tresder was on amedica |leave of absence during thet time. Mr. Hunt
testified that he was the person that increased Debtor’ s credit limit at the Casino.
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to get approval for the increase and it was approved.

Debtor testified that when he gave the Checks to Creditor he
knew there were funds in the Bank of Anerica account to cover
the Checks. Debtor testified when he endorsed the Payroll Check
to Creditor he knew there were funds in the Conpany checking
account to cover the Payroll Check. Debtor testified that when
he signed for the Community Bank Markers and the B of A Markers
he intended to pay back the debt owed. Debtor explained that he
bel i eved that he was to receive $120,000 in funds from Thayer
during the next week and would be able to repay the markers. At
the tinme Debtor believed he had a flourishing business and, in
early 2003, the Conpany had several prospects for new projects.
Debtor testified that at all tinmes he intended to repay all of
t he ganmbling obligations he incurred at the Casino and never
i ntended to defraud Creditor.

M. Hunt testified that Creditor tracked only $26, 600 of the
mar kers provided to Debtor during that tinme and assunmed that
Debtor had left the Casino with some unplayed funds. M. Hunt
stated that in his experience all ganbling activity of Debtor at
the Casino would be tracked. Debtor testified that he used al
of the Community Bank Markers and the B of A Marker at the
Casi no between January 29-30, 2003 and left broke. Debtor also
testified that he did not always have his play tracked while at
t he Casino, especially when he placed bets at the dice tables.

When Debtor returned to Salinas from Reno, he learned to his
surprise that the payroll checks issued to his enployees were
bounci ng. Debtor had his secretary call Comunity Bank
i medi ately because Debtor believed there was $50,000 in the
MEMORANDUM DEC! SI ON
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Conpany checki ng account. Community Bank told the secretary
that the Franchi se Tax Board (“FTB”) had frozen the account.
Debtor |l earned for the first time that both the Conmpany checki ng
account and his personal checking account had just been frozen
by the FTB.

Debtor testified that he pronptly contacted Julia Jackson®
at the Casino and told her that his accounts were frozen and he
coul d not make the checks good, and he woul d keep her abreast of
what was occurring. Debtor explained that he spoke with Ms.
Jackson between six and twelve tinmes over the next three nonths
about repaying the markers and the checks and keepi ng her
apprised of his financial situation.

M. Hunt testified that Creditor pronptly deposited the
Checks and the Payroll Check. Creditor’s records indicate that
t he Payroll Check was returned to Creditor on February 10, 2003
because the account was cl osed and that the Checks and the B of
A Marker were returned to Creditor between February 12 and 13,
2003 because there were insufficient funds in the account.

M. Hunt testified that Creditor held onto the Community
Bank Markers before submtting themto that bank as a nornal
courtesy Creditor would extend to its custonmers. The Community
Bank Markers were eventually submtted to Comunity Bank and
were returned to Creditor on April 25, 2003 all marked “Account
Cl osed.”

Debtor testified that if the Conpany bank account had not
been frozen and if the Conpany had received the $120, 000 owed to

° Ms. Jackson was not called to tedtify.
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it by Thayer, he would have repaid the noney owed to Creditor

li ke he said he would. Debtor explained that if he had received
the $120, 000 paynent from Thayer, he woul d have deposited that
noney into another account and paid Creditor.

Sonmetime in the Spring, the Bank of Wl nut Creek ("Bank”)
call ed the Conpany’s revolving credit line. Debtor testified
that when he first started the Conpany, he had worked with a
gentl eman naned “Pete” at the San Benito Bank in Hollister and
obt ai ned a $50,000 |ine of credit. Pete left San Benito Bank
and noved to the Bank and, as the Conpany grew, the Conpany
continued to do business with the Bank. Debtor testified that
t he Bank had fired Pete and now thought its loan with the
Conpany was a bad | oan. The Conpany’s revolving credit |ine
came up for renewal in the Spring of 2003 and the Bank declined
to renew it and instead called the |loan. The Bank had a lien on
all of the Conpany’s assets, including equipnment worth
approximately $1.5 mllion, as well as a lien on Debtor’s house.

As a result of the frozen bank accounts and the problens
with the Bank, the Conpany filed a Chapter 11 bankruptcy
petition on April 30, 2003. 1In its original schedules, the
Conmpany |isted annual income of $20,000; assets of $323, 750; and
liabilities of $2,199,666. The Conpany subsequently anended its
schedul es to add an additional $421,688 in assets and $174, 500
in liabilities.

On June 17, 2003, the Conpany was granted the right to use
the Bank’s cash collateral in the anbunt of $30,000. Debtor
testified that those funds were used to pay the bills of the
Conpany and the payroll to stay in business. Debtor did not
MEMORANDUM DEC! SI ON
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receive any of the funds for his own personal use. Debtor also
testified that around that time Debtor was negotiating a plan of
reorgani zati on with the Bank whereby Debtor would repay the
Bank’ s | oan through a nonthly paynment of $8,000. The Conpany
was the | ow bidder on three projects at the time of filing its
bankruptcy petition and Debtor believed that over tine the
Conpany’s income stream would repay all creditors in full. The
Bank, however, wanted a $16, 000 nont hly paynment and the Conpany
coul d not nmake a plan of reorgani zation work under those terns,
so the Conpany converted its bankruptcy case to a Chapter 7

i qui dation on June 23, 2003.

Debt or stated that a number of the Conpany’s creditors
pursued him for paynment after the Conpany’ s bankruptcy case was
converted to Chapter 7 and he filed his personal bankruptcy case
on July 30, 2003. 1In his schedules, Debtor |isted annual incone
of $35,000 for the year-to-date, assets of $491, 300 and
liabilities of $1,468,522. Although Creditor had started
col l ection actions agai nst Debtor in June 2003, Debtor testified
that the debt to Creditor had no bearing on his decision to file
bankr uptcy.

On Cctober 14, 2003, Creditor filed its conplaint to

determ ne Debtor’s debt nondi schargeabl e.

I,
APPLI CABLE LAW

A debt arising fromactual fraud "other than a statenent
respecting the debtor's or an insider's financial condition" is
excepted froma Chapter 7 discharge pursuant to 8523(a)(2)(A).
VEMORANDUM DECI SI ON

DETERM NI NG DEBT
TO BE DI SCHARGEABLE 11




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N o O A~ W N P

N RN N NN NN NNRPR B P R B R R op R R
® N o R W N P O © 0N O o~ W N Bk O

The el enments of a claimunder this statute are:
(1) a representation made by the debtor;
(2) known by the debtor at the tinme nade to be false;
(3) made with the intention and purpose of deceiving
the creditor;
(4) upon which the creditor justifiably relied;

(5) which proximtely caused danage to the creditor.

In re Anastas, 94 F.3d 1280, 1284 (9th Cir. 1996) (“Anastas”).

A representation can include a reckless disregard for the
truth of that representation, Anastas, at 1286.

The intent that nust be shown for a determ nation of
nondi schargeability under 8523(a) is actual intent, not nerely
intent inplied in law, or constructive intent; such an intent
may, however, be inferred fromthe totality of the surrounding
ci rcunst ances, Anastas, at 1286.

The Bankruptcy Code is "designed to afford debtors a fresh
start, and we interpret liberally its provisions favoring

debtors.” In re Bugna, 33 F.3d 1054, 1059 (9th Cir. 1994). The

Code's |limted exceptions to the general policy of discharge are

to be construed narrowy, In re Riso, 978 F.2d 1151 (9th Cir.

1992) .

The plaintiff in an action for determ nation of
di schargeability under 8523(a) bears the burden of proving all
elenments of the clainm(s) for relief asserted by a preponderance

of the evidence, Grogan v. Garner, 498 U. S. 279 (1991).

L.
ANALYSI S
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Creditor has not net its burden of proof that Debtor
knowi ngly made a m srepresentation with the intent to defraud
Creditor with respect to any of Debtor’s debts to Creditor.

Specifically, Creditor failed to prove that Debtor
m srepresented the truth by giving Creditor the Checks and
endorsing the Payroll Check w thout intending to cover those
checks. Creditor clains that Debtor knew or should have known
that he did not have sufficient nonies on deposit for the checks
to be paid according to their terns, and urges the Court to
infer therefromthat Debtor know ngly m srepresented an
intention to performacts that Debtor knew were inpossible.

However, the evidence does not support a finding that Debtor
knew or shoul d have known that there were insufficient funds in
t he accounts on which the Checks and the Payroll Check were
witten. |In fact, the evidence is clear that there were
sufficient funds in those accounts and both Debtor and Creditor
knew t hose funds were there. Debtor testified credibly that he
knew there were sufficient funds in the Bank of America account
to cover the Checks. Even Creditor’s enployee, M. Hunt,
testified that he called Bank of America and received
verification that there were sufficient funds in Debtor’s
account on January 29, 2003 to cover the Checks. As for the
Payrol | Check, Debtor stated that he knew there were sufficient
funds in the Conpany checking account when he ganbled at the
Casino. He called Community Bank inmmediately upon | earning

after he returned from Reno, that other payroll checks issued

had bounced. It was only after returning from Reno that Debtor
| earned that the FTB had placed a |ien on both his personal
VEMORANDUM DECI SI ON
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checki ng account at Bank of Anerica and the Conpany’s checking
account. But for the freezing of the two checking accounts by
the FTB, there would have been sufficient funds to cover the
Checks and the Payroll Check. The Court finds that if the FTB
had not frozen the two checking accounts, the Checks and the
Payrol |l Check woul d have been good and woul d have been paid
pronptly.

Creditor also has failed to prove that Debtor m srepresented
the truth by signing the Comunity Bank Markers and the B of A
Mar ker without intending to repay the markers under their terns.
Creditor claim Debtor knew or should have known that the
markers were witten on a closed, or soon to be closed, account
and he knew or shoul d have known that he and the Conpany were
i nsol vent when the markers were witten. Creditor urges the
Court to infer therefromthat Debtor know ngly m srepresented an
intention to performacts that Debtor knew were inpossible.

There are two flaws in Creditor’s argunents.

First, the evidence does not support a finding that Debtor
was unable to perform under the Community Bank Markers or the B
of A Marker when he signed them on January 29-30, 2003. Debtor
adm tted that he did not have sufficient funds in his two
checki ng accounts to cover the markers on the date of signing,
but Debtor’s uncontroverted testinony was that he did expect to
receive a $120, 000 check from Thayer in the next week; Debtor
clearly had the ability when he signed the Conmunity Bank
Markers and the B of A Marker to repay those funds within the 30
days permtted for repaynent. There was no proof that Debtor
MEMORANDUM DEC! SI ON
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coul d not have acquired the $45,000 owed under the markers by
t he February 26, 2003 due date for paynent. Debtor reasonably
expected a $120, 000 paynent to the Conpany during the first week
of February 2003, and Creditor did not establish that this
paynment coul d not produce the necessary cash by the marker due
date (nor did Creditor prove that other possible sources of
funds did not exist, such as other ampbunts owed to the Conpany).
Wth respect to Debtor's know edge of whether he could obtain
$45, 000 in 30 days after signing the Community Bank Markers and
the B of A Marker, his uncontroverted testinony was that he had
contacted Thayer before | eaving for Reno and believed that the
$120, 000 owed the Conpany woul d be paid during the first week of
February 2003. Debtor's expectation nmay have had an el enent of
hope in it, but Creditor certainly took that risk because
Creditor knew that Debtor did not have the funds on hand.
Debt or had explained the facts as they were to Creditor.® The
evi dence does not establish that, on January 29-30, 2003, Debt or
had no neans of raising $45,000 by February 26, 2003. Debtor
woul d certainly have had the ability to pay $45,000 if the check
from Thayer for $120,000 had arrived when Thayer said it woul d.
Second, nere inability to perform does not constitute a

m srepresentation of intent to performfor purposes of
8523(a)(2)(A). The Ninth Circuit has hel d:

We enphasi ze that the representati on nade by

the card holder in a credit card transaction

is not that he has an ability to repay the
debt; it is that he has an intention to

6 Creditor did not judtifiably rely on Debtor being paid an additiona $120,000 by Thayer.
Debtor reasonably expected those funds, but Creditor had actual knowledge that Debtor did not have
them.
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repay. [original enphasis] ... [91] Thus,
the focus should not be on whether the debtor
was hopel essly insolvent at the tinme he nmade
the credit card charges. ... Rather, the
express focus nust be solely on whether the
debtor maliciously and in bad faith incurred
credit card debt with the intention of
petitioning for bankruptcy and avoiding the
debt .

Anastas, at 1285. This rationale is not limted to debt

incurred by credit card use and is equally applicable to debt

I ncurred by markers. Inre MIler, 310 B.R 185, 197 (Bankr.
C.D. Cal. 2004) (applying Anastas to a nondi schargeability
action involving the issuance of markers). Thus, even if it had
been proven that Debtor signed the markers unable to perform
i mmedi ately and knowi ng of that disability, such facts al one
coul d not, under Anastas, |lead to the conclusion that Debtor
m srepresented his intention to perform

The debtor in Anastas had no apparent ability to pay his
debt in full at the tinme it arose, but other facts belied the
creditor's contention that he incurred the debt with no
intention of repaying it: he made paynents for six nonths,
attenpted to work out an alternative repaynent arrangenent, and
testified that he wanted to repay but "had a ganbling addiction
which led himinto unexpected financial circunstances", Anastas,
at 1287. The Ninth Circuit concluded that:

Obvi ously, Anastas had a serious ganbling
problem Although it may have been unlikely
that he would win back the noney to be able
to pay back the cash advances t%at fi nanced
the gambling, the record fully supports
Anastas' good faith intention to do so.

There is no basis in the record for a finding
of the type of malicious and bad faith intent
not to repay that is necessary for a finding
of actual fraud under section 523(a)(2)(A).
Thus, we hold that the bankruptcy court was
clearly erroneous in finding an intent to
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def r aud.

Anastas, at 1287. Simlarly, Debtor here nade efforts to
performthe cash paynment requirenment of the Community Bank
Markers and the B of A Markers. Prior to going to the Casino on
January 29, 2003, Debtor called Thayer and inquired as to when
t he Conpany coul d expect the $120, 000 paynent that was overdue.
Debtor was told that the paynment should arrive during the first
week of February 2003. When the $120, 000 paynent did not arrive
as expected, Debtor conscientiously called Creditor and kept it
apprised of Debtor’s efforts in securing funds to repay the
mar kers. Debtor al so owned the Conpany, but the frozen bank
accounts and the calling of the revolving line of credit by the
Bank hanpered Debtor’s efforts to continue operating his
busi ness. The record does not support a finding that, at the
time Debtor signed the Community Bank Markers and the B of A
Mar ker, he did not intend to repay them according to their
terns.

Finally, Creditor asserts that Debtor acted with reckless
di sregard for the financial condition of the Conpany and hinself
when presenting the Checks and the Payroll Check and obtaining
the Community Bank Markers and the B of A Marker. Creditor
asserts that the fact the Conpany filed a bankruptcy petition
three nonths after Creditor extended credit to Debtor and Debtor
hi msel f filed for bankruptcy six nonths after the extension
i ndi cat e Debt or obtained the markers with reckl ess disregard for
his and the Conpany’s actual financial condition.

A representation under 8523(a)(2)(A) can include a reckless
di sregard for the truth of that representation. |In determ ning
MEMORANDUM DEC! SI ON
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what conduct coul d be considered to be reckl ess disregard, the
Bankruptcy Appell ate Panel of the Ninth Circuit has hel d:

[ Rl eckl ess conduct nust involve nore than

si npl e, or even inexcusable negligence; it
requires such extreme departure fromthe
standards of ordinary care that it presents a
danger of m sl eading [those whomrely on the
truth of the representation]. (Citation
omtted). ... ‘[Rleckless indifference to the
actual facts, w thout exam ning the avail able
source of know edge which |lay at hand, and
with no reasonable ground to believe that it
was in fact correct’ [is] sufficient to
establish the know edge elenment. (Citation
omtted).

In re Kong, 239 B.R 815, 826-27 (9th Cr. BAP 1999).

The evidence does not support a finding that Debtor knew or
bel i eved that he would not be able to repay his debt to
Creditor. The Court finds that Debtor definitely believed he
woul d be able to repay his ganbling debts to Creditor. In fact,
al t hough the Conpany nust have had a tax issue, the evidence
supports a finding that Debtor sincerely believed that the
Conpany was operating successfully in late January 2003 -- with
several new projects in the pipeline. Debtor credibly testified
that but for the FTB freezing the Conpany’s bank accounts and
the Bank calling the revolving credit line, the Conpany woul d
have continued to operate and would not have had to file a
bankruptcy petition. Debtor also testified credibly that if the
Bank had accepted an $8, 000 nonthly paynent, that the Conpany
m ght well have been able to energe successfully from
bankruptcy. Debtor explained credibly that even after the
Conpany filed its bankruptcy petition, he intended to reorganize
t he Conmpany and pay creditors in full over time and would have
but for the Bank refusing to agree to the plan of
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reorgani zati on. The Conpany apparently did have a tax problem
but there is no evidence that Debtor knew or had reason to know
that his and the Conpany’s checki ng accounts were going to be
frozen by the FTB. Debtor did not act recklessly towards
Creditor.

In sum the Court finds that Debtor was honest and
forthright in his dealings with Creditor. Debtor fully intended
to repay Creditor for all of his ganbling debts incurred at the
Casi no and he reasonably believed the checks and markers he gave
t he Casino on January 29 and 30, 2005 were backed by good funds
in the Conpany’s and his personal bank accounts or soon would be
-- through the expected Thayer paynent to the Conpany. Creditor
fully and knowi ngly assumed the risk that Thayer woul d not pay

Debtor in a timely fashion.

CONCLUSI ON

For the foregoing reasons, the clainms asserted by Creditor
agai nst Debtor are discharged under 11 U. S.C. 8523(a). Counsel
for Debtor shall submt a form of judgment hol ding that Debtor’s
debt to Creditor is not excepted from his bankruptcy di scharge -

- after review by Creditor as to form

Dat ed:

ARTHUR S. WEI SSBRODT
UNI TED STATES BANKRUPTCY JUDGE
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